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Court in the Cape of Good Hope. The second question was
this:

Assuming H and W to have been domiciled in South Africa at the
time of their marriage, but subsequently to have acquired an English
domicil before the purchase of the land, would this change have any
effect by South African law upon their respective rights in regard to the
land?

The Supreme Court held that this question must be answered
in the negative. The marriage created a universal partnership
between husband and wife in all property, movable and immov-
able, belonging to either of them before marriage or coming
to either during marriage. This partnership community ex-
tended to foreign land. It was unaffected by a change of domi-
cil. If the rule were otherwise, a husband married in South
Africa 'in community of property, who wishes to deprive his
wife of her share, might change their domicil to a foreign
country where community does not exist and there with im-
punity obtain the wife's share for himself by investing the
whole of the partnership in immovable property situated in
such foreign country'.1

On receipt of this opinion from the South African court,
Stirling J. decided that 'in any event the joint estate passing
under the said will includes all property which according to
the law of the Cape of Good Hope would fall within the com-
munity of property which would have been created by the
marriage of the testator and testatrix, if they were domiciled
at the Cape of Good Hope at the time of their marriage*.2 He
thereupon made an order declaring that the Cornish land
passed under the will. Although dicta may be found to the
contrary, it would seem to be clear that the doctrine of com-
munity as recognized in South Africa does not rest upon the
existence of a tacit contract between the parties. This decision
of Stirling J., therefore, must be distinguished from that later
given by the House of Lords in De Nicols v. Curlier^ where the
facts, though in general similar, related to the French doctrine
of community.

Facts corresponding broadly to those in Chiwell v. Carlyon Call-wood v>
recurred in the modern case of Callwood v. Callwood^ but

1  Per Do. Villiers C.J., at pp. 67-68.

2  This case is not reported in England, but the Public Record Office refer-
ence to the Entry Books of Decrees and Orders [Supreme Court of Judicature]
is 1897 A. 2919.

3  [1900] A.C. 21, japr*, pp. 448-9.                         4 [1960] A.C. 659.